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DECI SI ON AND ORDER DENYI NG MOTI ON FOR DEFAULT

By default notion dated January 7, 1999, the Conpl ai nant,
Chi ef of the Water Enforcenment Branch, Conpliance Assurance
and Enforcenent Division, United States Environnental
Protection Agency (EPA), Region 6, sought issuance of a
default order assessing a six thousand dollar ($6,000) civil
penal ty agai nst Merle Blood, the Respondent.! Record evidence
shows that Respondent supplies public water through its

operations at Blood's Trailer Park |ocated in Marshall County,

! Record evidence shows that the filed copy of the
adm ni strative conpl ai nt commencing this Safe Drinking Water Act
(SDWA), 42 U.S.C. 8§ 1414(g), penalty action governed by the
Adm ni strative Procedure Act (APA), 5 U.S.C. 8 554, was signed
by the Director of the Conpliance Assurance and Enforcenent
Division. This tribunal takes official notice that, Region 6
Del egation Nos. R6-9-33-A (August 7, 1995) and R6-9-33-B (August
7, 1995), authorize the Director to mmintain this default
action. Except for negotiation of consent agreenents, these
del egati ons al so prohibit SDWA penalty action authority bel ow
the Division Director level. Yet, Conplainant did not explain
why t he Chi ef of the Water Enforcenent Branch noved for issuance
of a default order in this SDWA penalty action. This Decision
and Order provides Conpl ai nant the opportunity to explain its
actions consistent with 40 C.F. R 22.22(f).



Okl ahoma.  As a result, Conplainant alleged that Respondent
vi ol ated Section 1414(g)(3)(B) of the Safe Drinking Water Act,
42 U.S.C. § 300g-3(g)(3)(B), and 40 C.F.R § 141.86, by
failing to conply with an Adm nistrative O der dated October
31, 1997, requiring subm ssion of a sanpling plan and
collection of tap sanples for | ead and copper.? Pursuant to
t he Consolidated Rul es of Practice Governing the

Adm ni strative Assessnent of Civil Penalties and the
Revocation or Suspension of Permts (Consolidated Rules), 40
C.F.R Part 22, and based on the entire record, this tribunal
deni es Conpl ainant's notion for default.?3

.  STATUTORY AND REGULATORY BACKGROUND

Thi s Decision and Order specifically addresses whet her
the adm nistrative record sufficiently shows that Conpl ai nant
satisfied crucial pre-conplaint and procedural requirenents.
In addition, it also provides a discussion regarding penalty
determ nati on factors under SDWA Section 1414(b), and

regul atory proof requirenents. |In pertinent part, SDWA

2 Notwithstanding the limtation of authority officially

noticed in footnote 1, this tribunal officially notices the
authority  of the \Water Enf or cement Branch to i ssue
adm ni strative conpliance orders. See Region 6 Del egati on No.
R6-9-32 (June 20, 1997).

3 This tribunal’s authority to render a decision hereinis
found at 40 C. F. R 88 22.04(b) and 22.16(c).
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Section 1414(b) provides that upon finding a violation under
the SDWA and i nplenmenting regul ations, the appropriateness of
a civil penalty nmust reflect “the seriousness of the
violation, the population at risk, and other appropriate
factors.”

In this default action, controlling regulations found at
40 C.F.R. 8§ 22.17(a), authorize a finding of default “upon
failure to tinmely answer a conplaint,” while 40 CF. R 8§ 22.24
requi res Conpl ai nant to submt evidence showi ng that “the
violation occurred” and the “proposed civil penalty . . . is
appropriate.” However, 40 C.F.R § 22.42(c) discloses that
i ssuance of an admi nistrative conpliance order is a
jurisdictional prerequisite to the filing of a conplaint under
SDWA Section 1414(g). Thus, after issuance of an
adm ni strative conpliance order and the filing of a conplaint,
40 C.F. R 8§ 22.15(a) requires an answer to the conpl aint
within twenty (20) days after service. The requirenment to
file an answer is effectuated by the filing of an original
conplaint with the Regional Hearing Clerk, and service of a
copy to Respondent. Conpl ai nant nust prove service by
affidavit or properly executed return receipt. See 40 C.F. R

88 22.05(a) and (b)(v).



I'1. EILNDINGS OF FACT

Due to controlling statutory and regul atory provisions,
and based on the entire record, this tribunal makes the
following findings of fact:

1. Conplainant purportedly served Respondent with the
April 17, 1998, conplaint, which included a copy of an COctober
31, 1997, Adm nistrative Order (Docket No. 980007). The
record does not include any docunment purporting to be the
above Adm nistrative Order. Likew se, the record is barren of
any proof that Respondent received a copy of the purported
Adm nistrative Order. However, nothing in the admnistrative
record controverts the existence of the above Adm nistrative
Or der.

2. The record does not include the original April 17,
1998, conplaint. VWile the record includes an ori ginal
certificate of service for the conplaint, there is no proof
t hat Respondent received a copy of the original conplaint.

3. According to record evidence, Respondent did not
answer the conpl aint.

4. Conplainant filed the original notion for default
dated January 7, 1999, with the Regi onal Hearing Cl erk.
Conpl ai nant al so served the sanme to Respondent by certified

mail, return receipt requested, on January 7, 1999.



5. Respondent signed the return receipt on January 11,
1999. Conplainant filed the signed return receipt on February
17, 1999. Respondent failed to respond to the notion for
defaul t.

6. Conplainant’s notion for default did not proffer
evi dence or anal ysis explaining why the proposed penalty was
appropri at e.

I11. CONCLUSI ONS OF LAW

Pursuant to controlling statutory and regul atory
standards, and based on the adm nistrative record, this
tribunal nmakes the follow ng conclusions of |aw

1. Pursuant to 40 C.F.R 8§ 22.42(c), Conplai nant nust
issue an adm nistrative conpliance order to Respondent before
filing an adm nistrative conplaint under SDWA Secti on
1414(g). Thus, because the record does not include an
adm ni strative conpliance order, and proof that Respondent was
served with such an order, Conpl ai nant has not denonstrated
conformty with the applicable pre-conplaint regulation for
SDWA Section 1414(g), adm nistrative penalty actions. See 40
C.F.R § 22.42(c).

2. Apart fromthe relevant pre-conplaint requirenment, 40
C.F.R 88 22.05(a) and (b)(v) require Conplainant to file the

original conplaint wth the Regional Hearing Clerk, and prove



service by affidavit or properly executed return receipt.
This tribunal failed to find any record proof that the

conpl aint was properly served to Respondent. Nor, despite
this tribunal’s review, does the record include the original
conplaint. As such, a default order agai nst Respondent | acks
justification.

3. Indeed, 40 CF.R 8 22.15(a) requires Respondent to
file an answer to a conplaint within twenty (20) days after
service of the conplaint. However, Respondent’s duty to
answer is not triggered until it receives the conplaint.
Because Conpl ai nant has not provided proof of service, it is
uncl ear whet her Respondent actually received the conplaint.
As a result, issuance of a default order is premature and
unwar r ant ed. 4

4. Besides the above shortcom ngs, Conplainant’s
original January 7, 1999, nmotion for default failed to address
statutory penalty determ nation factors as required by SDWA
Section 1414(b). Further, Conplainant also failed to address
regul atory proof requirenents for adm nistrative penalty

actions. Conplainant’s motion for default did not present a

4 However, because nothing in the record controverts
Compl ainant’s certification that Respondent was served, this
Deci si on and Order provides Conpl ai nant the opportunity to prove
service.



scintilla of probative evidence and anal ysis concerning the
appropri ateness of the recommended penalty. See 40 C.F.R 8§
22. 24.

5. As such, even if the apparent pre-conplaint and
procedural defects were absent, no penalty assessnment agai nst
Respondent is appropriate based upon the current record. This
tribunal will not blindly assess a penalty reconmmended by
Conpl ai nant. Conpl ai nant nmust present prima facie evidence
and anal ysis supporting the appropriateness of the proposed
penalty before any assessnent by this tribunal.

V. DI SCUSS| ON

W t hout question, the |aw favors resol ution of cases on
their nerits. Consequently, default judgenents are ill-
favored, harsh sanctions, and courts resort to themonly in

extrene situations. See |n Re Rains, 946 F.2d 731, 732-733

(10t" Cir. 1991). This case does not represent an extrene
Situation where entry of a default order is favorable. To the
contrary, this case may be one which warrants dism ssal.?®

The Suprene Court recently held that “[w]ithout

jurisdiction the court cannot proceed at all in any cause.

*Aside fromthe issues discussed bel ow, Conpl ai nant has not
provided any evidence or information concerning the Water
Enf orcement Branch Chi ef’s del egated authority, or |ack thereof,
to comence a default notion in a SDWA penalty proceeding
governed by the APA.



Jurisdiction is power to declare |law, and when it ceases to
exist, the only function remaining to the court is that of

announci ng the fact and dism ssing the cause.” Steel Co. V.

Citizens for a Better Environnent, 118 S. Ct. 1003, 1012

(1998). Jurisdiction is certainly at issue in this action.

As nmentioned previously, the adm nistrative record before this
tribunal fails to include a filed adm nistrative conpliance
order consistent with 40 CF. R 8 22.42(c). This tribunal has
no evidence that Respondent received an adm nistrative
conpliance order as well. The issuance of such an

adm ni strative conpliance order is a jurisdictiona
prerequisite to commencing a penalty action under the SDWA.

See In the Matter of Paul Durham Docket No. SDWA - C930025, at

footnote #15, (Initial Decision, April 14, 1997). As such,
bef ore proceeding any further in this action, Conplainant nust

satisfy its burden that jurisdiction exists. See FWPBS, I|nc.

v. Dallas, 110 S.Ct. 596, 607-608 (1990).°

® This Decision and Order provides instructions bel ow
designed to resolve the jurisdictional issue. In short,
Conpl ai nant has the opportunity to showthat jurisdiction exists
in this action. This opportunity is appropriate, as a copy of
the adm nistrative conplaint included in the adm nistrative
record, contains an uncontroverted reference to the i ssuance of
Adm ni strative Order F980007, dated October 31, 1997.



Entry of a default order here is also unfavorable due to
addi ti onal concerns. Specifically, 40 C.F.R 88 22.05(a) and
(b)(v) require Conplainant to file the original conplaint with
t he Regional Hearing Clerk, and prove service by affidavit or
properly executed return receipt. For reasons unexplai ned by
Conpl ai nant, the admnistrative record contains neither an
origi nal conplaint, nor proof of service of the conplaint to
Respondent. The record fails to include either an affidavit
by a conpetent person, or a properly executed return receipt.
Therefore, record evidence fails to contain basic informtion
denonstrating that the requirenent to file an answer within
twenty (20) days after service was triggered. See 40 CF. R 8§
22.15(a). Indeed, Respondent’s duty to answer is not
triggered until the conplaint is properly served.

This tribunal now turns to a discussion relevant for
i nformati onal purposes. \When, as here, Conpl ainant presents
no prima facie evidence and analysis sufficient to show that
all statutory factors were considered in assessing an
appropriate civil penalty, this tribunal will not rubber-stam
or blindly assess Conplainant’s recomended penalty. See

Kat zson Bros., Inc. v. US EP.A, 839 F.2d 1396, 1401 (10t"

Cir. 1988).



As provided previously, SDWA Section 1414(b) requires
consi deration of the seriousness of the violation, the
popul ation at risk, and other appropriate factors, when
assessing a penalty. Nothing in the existing adm nistrative
record renotely shows that Conpl ai nant adequately consi dered
t he above factors. |In fact, Conplainant’s notion for default
proffered neither prim facie evidence (for exanple, a
decl aration or affidavit by the person who cal cul ated the
penalty describing how statutory penalty factors were
consi dered), nor analysis denpnstrating consideration of
statutory penalty determ nation factors. Based upon the
current record, even if Conplai nant adequately responds to
jurisdictional and procedural issues, no penalty can be
assessed agai nst Respondent. This tribunal cannot |awfully
assess a penalty until Conplainant sufficiently presents prinm
faci e evidence and anal ysis supporting inposition of the
proposed penalty in accordance with SDWA Section 1414(b) and

40 C.F.R § 22.24. See I|n Re New Waterbury, Ltd., 5 E.A. D

529, 537-539 (EAB 1994).

V. DECI SI ON AND ORDER

Havi ng consi dered controlling regul ati ons, record

evi dence, and relevant case law, this tribunal has no basis to
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grant Conpl ainant’s default motion. In fact, if
jurisdictional and procedural issues are not adequately
addressed or cured, this action my be subject to dism ssal.
Accordi ngly, Conplainant's notion for default pursuant to 40
C.F.R 8§ 22.17(a), is hereby deni ed.

Wth jurisdictional and procedural issues in mnd,
Conpl ai nant shall, within thirty (30) days fromthe date of
this Decision and Order, file the following with the Regi onal
Hearing Clerk: 1) The original admnistrative conpliance
order, and proof of service of the same to Respondent; 2) A
witten statement or explanation concerning the Water
Enforcement Branch Chief’s authority to commence this SDWA
default proceeding; and 3) The original conplaint, and proof
of service of the sane.

| f Conpl ainant is capable of addressing or curing the
above itens and desires to nove for a default order again, the
default notion and supporting docunentation shall al so be
filed with the Regional Hearing Clerk within thirty (30) days
fromthe date of this Decision and Order. Respondent shoul d
note that under 40 C.F.R § 22.17(a), any reply to a new

default notion filed by Conplainant is due twenty (20) days
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fromservice. Such a reply nust be filed with the Regi ona
Hearing Cl erk.

Failure of either party to comply with the ternms of this
Deci sion and Order may result issuance of a default order

agai nst the defaulting party under 40 C.F.R § 22.17(a).

SO ORDERED this 22ND day of April 1999.

/ s/
GEORGE MALONE, 111
REG ONAL JUDI ClI AL OFFI CER

12



In the Matter of Merle Bl ood, SDWA Docket No. C98-0005

CERTI FI CATE OF SERVI CE

|, Lorena S. Vaughn, Regional Hearing Clerk for the
Region 6, U. S. Environnental Protection Agency |located in
Dal | as, Texas, hereby certify that | served true and correct
copies of the foregoing Order dated April 22, 1999, on the
persons listed below, in the manner and date indicated:

M. Merle Bl ood U.S. CERTIFI ED MAI L

Bl ood’ s Trailer Park RETURN RECEI PT REQUESTED
HC 69, Box 360

Ki ngst on, Okl ahoma 73439

M. Carlos Zequeira, Esq. HAND DELI| VERY
Ms. Ellen Chang, Esq.

U S. EPA Region 6 (6RC-EW

1445 Ross Avenue

Dal | as, Texas 75202-2733

Dat ed:

Lorena S. Vaughn
Regi onal Hearing Clerk
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